
BY RAFAEL HERNÁNDEZ COLÓN

At the closing of its last 
session the Legislature 

approved the new Rules of 
Civil Procedure submitted 
by the Supreme Court at the 
beginning of the session. The 
new rules purport to expand 
access and accelerate judi-
cial proceedings. Achieving 
these goals will depend on 

the use by our judges and the Bar of the new 
mechanisms provided by the rules. To the extent 
that the judiciary accomplishes this objective, 
Puerto Rico will have taken an important step 
forward in cementing one of the essentials of a 
developed country and a modern economy: the 
effective functioning of the rule of law.

Following tradition and prescribed constitu-
tional procedure, the new rules were prepared 
by a Permanent Advisory Committee appointed 
by the Supreme Court. This committee, chaired 
by the former Chief Justice Antonio Andreu 
García, was composed of 12 members. Ten of 
them were practicing attorneys with extensive 
and varied experience within litigation. These 
were: Lady Alfonso de Cumpiano, Francisco 
G. Bruno Rovira, Héctor J. Conty Pérez, José 
A. Cuevas Segarra, Waleska Delgado Marrero, 
Rafael Hernández Colón, Luis E. Maldonado 
Guzmán, Manuel Martínez Umpierre, José E. 
Otero Matos, Harold D. Vicente González and 
Sylvia Vilanova Hernández.

Two of these were professors of civil proce-
dure and authors of text books on this matter—
Cuevas Segarra and myself—and two Superior 
Court judges: Conty Pérez and Maldonado 
Guzmán. Conty Pérez—a lucid, dedicated jurist 
and fi rst-class administrator—was at the time 
administrator of the Superior Court for the 
District of Mayagüez. I was later sorry to see the 
Judiciary lose him to the Electoral Commission. 
Maldonado—a competent and public-spirited 
attorney—was appointed Superior Court judge 
during the period in which the committee was 
preparing the new rules. Previously he served 
with the Corporation of Legal Services, which 
provides these services to the poor, and was a 
law professor.

The committee was assisted by the Secretariat 
of the Judicial Conference, particularly its direc-
tor, Lilia Oquendo, and legal counselors Thainie 
Reyes and Maribel Cruz. This team provided the 
committee with fi rst-class support and materi-
als regarding the development of civil procedure 
in the U.S. and other advanced democracies, 
researching particular matters and drafting the 
new rules.

The Permanent Committee submitted the new 
rules to Chief Justice Federico Hernández Denton 

in December 2007. He then submitted them to the 
Judicial Conference, which is integrated by all 
the Superior and Appellate judges of Puerto Rico 
and the justices of the Supreme Court. The judges 
of the Federal Court plus the Bar Association also 
participated in the conference.

After the Judicial Conference reviewed the 
rules, the Permanent Committee revised some 
of its recommendations and submitted the rules 
again to the Supreme Court. The new rules were 
carefully scrutinized by the Supreme Court. 
Several of the rules proposed were amended 
and the new rules were fi nally submitted to the 
Legislature last September.

As I said before, the procedure for adopting 
the new rules is outlined by our Constitution and 
by tradition. Our Constitution provides that the 
Supreme Court has the power to present Rules 
of Civil and Criminal Procedure and Rules of 
Evidence to the Legislature. If the Legislature 
does not reject them, they go into effect 60 days 
after the session in which they are presented ends. 
The Legislature may amend the rules submitted 
by the Court in order to approve them. The rules 
will then go into effect on the date the Legislature 
provides. The Legislature provided that the rules 
it has just approved with amendments will go into 
effect on the 1st of July 2010.

After participating in the procedure to approve 
the rules and refl ecting on it I come away with the 
notion that our Constitution should be amended 
to vest the power of making the rules of civil and 
criminal procedure and the rules of evidence in 
the Supreme Court. This, of course, as to proce-
dural matters, not as to matters of jurisdiction, 
court organization, substantive matters related to 
procedure or special proceedings.

The procedure to be followed by the courts to 
adjudicate cases or controversies is essentially 
a matter of the administration of justice and no 
one is more versed with this matter, no one more 
competent regarding this highly technical fi eld 
than the Judicial Branch. How to proceed in order 
to adjudicate the cases is the bread and butter of 

judges. They run into the problems or defi cien-
cies of existing procedures every day. Ultimately 
they are the fi nal arbiters of the constitutional 
propriety of the rules, so why not entrust them 
fully with the power to make the rules without 
legislative intervention?

When the Constitution of the United States was 
approved this power was vested in the Congress, 
which exercised it until 1934 when it delegated 
it to the Supreme Court with the proviso that the 
rules prepared by the court had to be submitted 
to Congress, which had the power to reject or 
approve them. This was the model followed by 
our Constitutional Assembly.

I believe the time has come to go a step further 
and vest the power in the Supreme Court without 
submitting the rules to the Legislature. The proce-
dures followed by the court to prepare these highly 
technical rules involve the principal participants in 
the process—judges and lawyers—and can eas-
ily be expanded through the regional centers to 
provide for the participation of the public. This 
would make the procedures more agile and fl ex-
ible, permitting the Supreme Court to frequently 
update the rules. The last body of rules of Civil 
Procedure was approved in 1979, the one before 
that in 1958 and the one before that in 1943.

These thoughts are not intended as a criticism 
of the way the Legislature acted upon the rules 
just submitted by the Supreme Court. They are 
basically directed at providing for a more effi -
cient method for approving the rules: lodging 
the power solely in the Supreme Court. In future 
columns I will go into the changes brought about 
by the new rules.  � 
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Rafael Hernández Colón is a three-term (12-year) 
former governor of Puerto Rico (1973-’76 and 1985-
’92). He served as Justice secretary (1965-’67) and 
Senate president (1969-’72). He was president of the 
Popular Democratic Party for 19 years. Comments on 
this article are welcome at caribbeanbusinesspr.com. 
Go to Sign in link on the homepage. Emails also may be 
sent to column@caribbeanbusinesspr.com.
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EDITOR’S NOTE: This is the fi rst in a four-part 
series. Next week we will review more legislation 
that affects businesses and consumers as well 
as the recently passed bills aimed at municipal 
reform.

Lawmakers passed a fl urry of legislation with 
direct impact on businesses and consumers 

during the fi nal days of the legislation session that 
ended last week.

The bills passed under the wire by 
the Senate and House include  leg-
islation to completely overhaul the 
decades-old permits system; extend 
tax credits to developers of solid 
waste management infrastructure; 
increase the coverage of compul-
sory auto insurance; help working-
class families acquire affordable 
housing; create a new trademark 
law; lower blood-alcohol limits for 
young drivers; extend the deferral 
period to fi le income taxes; create a 
preferential lien for the commonwealth on income 
tax debtors’ real property, and provide incentives 
for renewable energy projects.

PERMITS
House Bill 1649: After a transitional year, the 

Regulations & Permits Administration (ARPE 
by its Spanish acronym) will be replaced by the 
Permits & Endorsement Management Offi ce 
(OGPE by its Spanish acronym). The current 
multi-agency endorsement system will yield to 
a system of permit managers, all of them under 
OGPE. An environment compliance evaluation 
division, also under OGPE, will substitute the 
Environmental Quality Board as the entity that 
determines if a permit request complies with 
Puerto Rico’s Environmental Public Policy 
Law. Discretional permits will be decided by an 
adjudicative board. Authorized professionals will 
grant certain non-discretional permits. An Offi ce 
of the Inspector General (OIGP by its Spanish 
acronym) will attend complaints against OGPE 
and the authorized professionals. Any party 
adversely affected by a permit decision will have 
to go to a Revision Board, also created by this law. 
The new structure will not apply in autonomous 
municipalities that have signed a delegation 
agreement of permit powers or that acquire such 
powers in the future.

House Bill 1660: Extends the validity of land-
use consultations (a requirement when a project 
is proposed for an area whose use doesn’t 
contemplate such a project) from 30 months to 

48 months for construction projects of at least 
100,000 square feet.

TAXES
House Bill 2204: Amends Puerto Rico’s Internal 

Revenue Code to extend from 30 days to three 
months the deferral period to fi le income tax forms; 
repeal the business requirement to fi le an annual 
report on sales & use (IVU by its Spanish initials) 

tax income; simplify the calculation 
of the penalties for not paying 
estimated income taxes; ease internal 
revenue license concessions; repeal 
the penalty for not fi ling quarterly tax 
reports, and change the calculation 
of Law 7’s temporary 5% surtax on 
savings & loan cooperatives’ net 
incomes.

House Bill 1328: Creates the Sales 
& Uses Tax Collection Specialized 
Unit as a new arm of the Treasury 
Department. To be staffed by auditors 
from other government agencies, the 

specialized unit will be in charge of inquiries, audits 
and collection of the IVU from businesses.

INSURANCE
Senate Bill 347: Increases coverage through the 

Asociación de Suscripción Conjunta del Seguro 
Obligatorio (Joint Underwriters Association, 
the private corporation that manages the funds 
pertaining to compulsory auto insurance) from 
the current $3,000 to $4,000 per accident. The bill 
doesn’t hike the insurance premiums. It does forbid 
government offi cials from sitting on the ASC board 
of directors and requires that all board members be 
well versed on the insurance industry.

Senate Bill 381: Eliminates bonding insurance 
and reinsurance requirements to companies that 
want to purchase a viatical settlement (the sale of 
a life insurance policy by the policy owner) when 
the purchaser is an experienced investor and the 
life insurance company is fi nancially sound.

House Bill 1890: Requires that owners of 
potentially dangerous domestic animals—defi ned 
as dogs and other animals that because of its 
aggressive behavior or the size of its jaw have 
the potential to cause death or injury to people 
or other animals—purchase an insurance policy 
of not less than $300,000. The bill also requires 
owners of such animals to register the animal at 
the state Animal Control Offi ce and prove that the 
animal is appropriately confi ned.

RENEWABLE ENERGY
Senate Bill 2: Grants priority to Economic 

Development Bank loan applications from 
small-and-midsize companies dedicated to the 
manufacture, sale or installation of renewable 
energy systems such as solar or wind power 
systems.

SOLID WASTE
House Bill 1432: Extends to developers of solid 

waste reduction, disposal or treatment facilities 
the tax credits that other investors in these types 
of facilities already enjoy. The tax credits can be 
up to 50% of the private investment and can be 
transferred to a third party. The bill states that 
Puerto Rico’s solid waste generation rate averages 
9.8 tons daily and that the average life span of the 
29 remaining landfi lls is from 7.5 to 8.5 years.

ALCOHOL CONSUMPTION 
Substitutive to House Bills 1555 & 1992:

Forbids people between the ages of 18 and 20 from 
driving with a blood-alcohol content of 0.02% or 
more. For persons 21 and older, the blood-alcohol 
content maximum remains at 0.08% except for 
those who drive cargo trucks, motorcycles, school 
buses or operate heavy equipment for whom the 
0.02% maximum will apply.

HOUSING
Substitutive to House Bills 1396 & 1545: 

Orders the Puerto Rico Housing Finance 
Authority to establish a program to help low-
to-moderate-income families acquire affordable 
housing. Under the program, teachers, police 
offi cers, fi refi ghters, nurses, the elderly, parents 
of children with disabilities, cancer or HIV/AIDS 
patients, single mothers with custody of their 
children and domestic violence victims, among 
others, will qualify for a second mortgage loan 
equal to 15% of the selling price, in addition to 
the main mortgage loan. The bill also caps at 3% 
municipal construction taxes on social interest 
housing projects.

TRADEMARKS
Senate Bill 1114: Substitutes Puerto Rico 

trademark law of 1991 with a new one with 
elements from the existing local statute, the federal 
trademark law and a model drawn up for states. 
The new law includes additional protections for 
globally recognized brands; a measure aimed 
at providing more confi dence in the island’s 
business climate; protections for unused brands, 
personal names and geographical designations, 
and additional defi nitions—like blurrying 
and tarnishment—to come in line with recent 
developments on branding. Along those lines, it 
allows the registration of sounds and odors. �

Business and consumer-related legislation
of which business organizations and 

executives should be aware 


