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The principal complaint 
regarding our judicial 

system has been, for years, 
the time it takes to get fi nal 
decisions from our courts.  
Congested court calendars 
have contributed signifi -
cantly to this travail.  Our 
society has become a liti-
gious society requiring the 

intervention of the courts to adjudicate an ever-
growing number of disputes.  In order for the rule 
of law to prevail, judicial procedures 
must be expedited. The new Rules 
of Civil Procedure just approved by 
the Legislature address this problem 
squarely by providing for case man-
agement by our trial judges.

Traditionally, the initiative for 
moving cases along the judicial pro-
cess rested with the plaintiff.  That 
is, with the party that presented the 
complaint to the court.  This was 
so under Spanish Civil Procedure 
which we had up to 1898, and con-
tinued to be so under the Code of 
Civil Procedure imported from Cal-
ifornia during the fi rst half of the 
last century.  The Federal Rules, 
which we adopted in 1943, brought 
no change in this regard.  And nei-
ther did the Rules of 1958 nor the 
Rules of 1979.  The Rules of 2010, 
which will go into effect on July 1, 
2011, have changed this proposi-
tion.  They structure a procedure 
whereby the trial judge will  take 
control of the case at an early stage 
in order to program the sequence of 
events necessary to bring the case to 
trial or settlement.

The procedure is outlined in the 
new Rule 37, which is devoted entirely to case 
management.   The manager of the case will be 
the trial judge.  To get things started the attor-
neys for the parties must fi rst meet informally to 
exchange evidence and information in order to 
prepare a report for the management of the case 
which they will present to the judge.

In this report the lawyers for the parties will 
identify all the documents and their contents 
which they intend to present at the trial in or-
der to sustain their allegations; all the witnesses 
—including expert witnesses—they intend to call 
and the  matters about which they will testify; 
the evidence that still needs to be discovered, 
and a proposed itinerary for the discovery of this 
evidence.

This new requirement imposed by Rule 37.1 

will bring about a major change in the process-
ing of cases before our courts.  Under the cur-
rent procedure, no such meeting occurs between 
the attorneys for the plaintiff and the defendant. 
There is no exchange of documents or informa-
tion about witnesses. Each party has to pursue 
these matters on its own initiative. They do so 
by sending interrogatories to be answered under 
oath by the other party, or requesting the inspec-
tion of documents, or by taking depositions. This 
takes a long time and often presents procedural 
disputes the judge has to settle. Sometimes, dis-
covery takes years depending on the complexity 
of the case.

Under the new Rule 37, through this exchange 
of information that must take place as soon as 
the complaint by the plaintiff and the answer by 
the defendant are in, the attorneys will get a good 
grasp of the merits  and issues of the case and 
will be able to  determine quickly what additional 
evidence they need, if any.  Further they must 
program the use of the methods of discovery—
interrogatories, depositions, etc.—to prepare the 
case for trial.  The report to the judge must in-
clude the dates when the needed discovery is to 
take place.

Once the trial judge receives the report the 
judge will do one of four things with it:  (1) set 
the case down for an initial conference between 
the parties presided by the judge; (2) set the case 
down for a pretrial conference; (3) set the case 

down for a settlement conference; (4) set the case 
down for trial.

In the initial conference the trial judge will take 
the parties through an item list of procedural 
matters outlined in Rule 37.2; the steps neces-
sary to bring the case to trial.  This intervention 
by the trial judge has considerable weight upon 
litigators and generally produces good results in 
obtaining stipulations from the parties as to the 
facts of the case to avert discovery procedures, or 
taking up the court’s time in presenting evidence 
at the trial; in determining the real issues of the 
case to focus procedure; in a timely presentation 
of motions such as those for summary judgment,  

etc. The pre-trial conference is pro-
vided for more mature cases where 
motions have been disposed of and 
discovery completed. The settlement 
conference depends on an evaluation 
of the disposition to bargain and the 
starting positions of the parties re-
garding a settlement.

Which of these actions the judge will 
take depends on the complexity of the 
case, the need for further discovery, 
the maturity of the case or the prob-
abilities of settlement.  A trial judge 
with some experience can easily make 
these determinations provided that 
the attorneys present him will a well-
fl eshed-out report. Whatever action 
the court takes it must issue an order 
calendarizing the procedural events 
necessary for the case to be brought 
to trial on a certain date.  

Through this procedure cases will 
be disposed of much faster than under 
the present system.  This, of course, 
depends on the efforts put forth by 
the attorneys and judges to implement 
the new Rule 37.  To bring this about 
the Offi ce of Courts Administration, 
the law schools and the Bar Associa-
tion must undertake the educational 

effort necessary to change a mindset in lawyers 
and judges implanted by a centenary tradition.  It 
will require strong leadership from the chief jus-
tice and the Supreme Court. But it must be done.  
Business as usual cannot be permitted in our in-
stitutions if Puerto Rico is going to fi nd its place 
in the competitive, globalized and recessionized 
world in which we are now living. �
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Rafael Hernández Colón is a three-term (12-year) 
former governor of Puerto Rico (1973-’76 and 1985-
’92). He served as Justice secretary (1965-’67) and 
Senate president (1969-’72). He was president of the 
Popular Democratic Party for 19 years. Comments on 
this article are welcome at caribbeanbusinesspr.com. 
Go to Sign in link on the homepage. Emails also may be 
sent to column@caribbeanbusinesspr.com.

Expediting the judicial process
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Secretary of State Kenneth McClintock urged 
regional leaders last week to unite and make 

the Caribbean into the world’s fi rst energy self-
suffi cient region.

His remarks were made during the 33rd 
annual Miami Conference on the Caribbean and 
Central America, the annual forum sponsored by 
Caribbean-Central American Action which is the 
biggest gathering of regional leaders on economic 
development issues. This year’s meeting had 
the theme “Responding to Global Challenges: 
Surviving and Prospering in Today’s Economy” 
and drew Dominican Republic President Leonel 
Fernández and Haiti President René Préval, 
among others. 

McClintock said the Caribbean should use its 
natural resources to generate renewable energy, 
which could be used by all Caribbean nations.

“The cost of generating electricity from 
renewable sources of energy can be very high 
without effi cient economies of scale which cannot 
be achieved in the Caribbean without market 
integration,” McClintock said. 

“The technology exists to interconnect the 
electric power grids of the Caribbean by means 
of submarine cables but in order to justify the 
cost of laying a submarine cable a supplier of 
electric power needs to be matched with a large 
electricity market,” he said.

Currently, Puerto Rico is the region’s largest 
energy consumer, and the government is exploring 
proposals to interconnect its electricity grid to 
that of Colombia, the Dominican Republic and 
the Federation of Saint Kitts and Nevis to import 
hydroelectric, coal-generated and geothermal 
power. 

“Interconnecting the electricity grids in the 
Caribbean Basin can make the generation of elec-
tricity from renewable energy more economical-
ly viable by creating a large-scale transnational 
electricity market in which Caribbean countries 
could trade renewable energy rather than oil,” 
McClintock said. “The repercussions of such an 
alliance can be far reaching because energy is 
central to our lives.” 

He added: “Cheaper electricity will facilitate 
investment, competitiveness and job creation that 

can reduce poverty and social inequalities…but 
even the infrastructure projects, as well as the 
manufacture and assembly of the cables that 
are required for the interconnection can be in 
themselves a signifi cant source of economic 
growth and employment.” 

McClintock called the energy issues facing the 
hemisphere among the greatest challenges that 
countries must overcome to assure economic 
prosperity.

“We are called to provide solutions to handle the 
impact of a global fi nancial crisis and a worldwide 
economic slowdown while the economies of the 
region continue to be addicted to the consumption 
of oil,” he said. 

McClintock mentioned President Barack 
Obama’s pledge  to bring together the countries 
of the region in a new Energy Partnership for 
the Americas. The idea is to go beyond bilateral 
agreements through a regional approach by 
which the United States and Latin America 
—with the help of with multilateral institutions 
such as the World Bank and the Inter-American 
Development Bank—would forge a path toward 
achieving sustainable economic growth in the 
hemisphere. He also quoted former President Bill 
Clinton who, in August 2008, said that Puerto 
Rico could and should become the United States’ 
fi rst energy self-suffi cient jurisdiction. 

“The repercussions of such a regional energy 
alliance can be far reaching because energy is 
central to our lives,” McClintock said. “As a part 
of the United States in the Caribbean, Puerto Rico 
can be the conduit by which the United States 
can spearhead the energy partnership to which 
President Obama spoke about at the Fifth Summit 
of the Americas. Puerto Rico stands ready to begin 
being a part of a long-term regional solution to the 
Caribbean’s long-standing energy problem.” �

McClintock calls for Caribbean unity on energy 
Secretary of State sees big role for Puerto Rico as regional conduit
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For the fi rst time in history, all cargo 
entering Puerto Rico will be checked 

for illegal weapons and drugs using ad-
vanced technology systems, Ports Author-
ity Executive Director Álvaro Pilar said. 

Pilar said that the new inspection 
mechanism will be up and running by 
March. The Ports Authority is contracting 
a private fi rm, Rapiscan Systems, to 
undertake the inspections using high-tech, 
x-ray equipment. 

While the company will charge $60 per container 
checked, Pilar said the increase to shipping costs 
would be negligible.

“The safety and security of the people in Puerto 

Cargo inspections to start by March 
Ports chief says outsourcing work will hold down costs

Secretary of State Kenneth McClintock

Continued on next page

Currently, only about 1% of domestic cargo 
entering Puerto Rico is checked by authorities, 

but beginning in March, the government expects 
nearly 100% of cargo to be inspected, which 

should help put a stop to the smuggling of illegal 
guns and drugs.


