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Underdevelopment is not only a matter of economics or infrastructure; it is also a matter of government. 

Governing depends upon basic assumptions that oil the machinery of the separate powers established by 

the Constitution and make government work. These assumptions guide the leadership of developed 

countries. But development isn’t irreversible. It can be reversed by losing sight of the economic equation 

that makes a country work or by a lack of commitment to the assumptions that make a government work 

under the existing constitutional order. 

When raw politics take over and the democratic constitutional culture is thrown overboard, we have 

slipped back to underdevelopment. This has happened to us in Puerto Rico. The vacancies in the Supreme 

Court are a prime example. 

Under the Constitution and the laws of the Commonwealth of Puerto Rico, the Supreme Court is 

composed of seven justices appointed by the governor and confirmed by the Senate. The Constitution 

mandates that the justices must retire on their 70th birthday. Justice Baltasar Corrada del Río had to 

retire in April 2005. Justice Jaime Fuster passed away less than a year ago. Justice Francisco Rebollo 

must step down at the beginning of August. Neither of the first two vacancies has been filled. The third 

one faces the same fate. 

The vacancies haven’t been filled because of gridlock between the governor who must appoint and the 

Senate majority who must confirm. The New Progressive Party (NPP) leadership in the Senate at first 

insisted on the appointment of a statehooder to fill the vacancy left by Corrada. The governor was 

unwilling to comply. The death of Justice Fuster comes close to the 2008 election, which the NPP feels 

certain it will win. The Rebollo vacancy comes even closer, so they have taken the flat-out position that 

they won’t confirm any candidate who is appointed by the governor. They want the vacancies to be filled 

by NPP gubernatorial candidate Luis Fortuño. 

This is raw politics. It is quite clear that the basic constitutional assumption regarding the appointment 

process has been ignored or subverted. The assumption is that the Senate’s power of advice and consent 

regarding appointments doesn’t imply the power to make the appointments, that the Senate has an 

obligation to consider in good faith whatever appointment is made by the governor and it can’t obstruct 

the appointment process by flatly refusing to consider any appointment made by the governor. 

This is a subversion of the constitutional order. It reverts Puerto Rico to the politics of the 1930s before we 

emerged from underdevelopment. 
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We had reached another level. When Luis A. Ferré was governor, he reappointed Luis Negrón Fernández 

as chief justice of the Supreme Court. The Senate I presided with a PDP majority confirmed Negrón 

Fernández. Ferré appointed Ángel Martín and Héctor Martínez Muñoz to the court and we confirmed 

them. He appointed Rivera Barreras and Guillermo Gil and later on withdrew the appointments although 

we would have confirmed Gil but not Rivera Barreras because of his political activism as a Superior Court 

judge. We didn’t confirm Martínez Muñoz for chief justice because of his lack of seniority in the court or 

outstanding qualities that could override the seniority consideration. 

At no point in time did we try to make Ferré appoint a member of the Popular Democratic Party (PDP) or 

anybody in particular. We recognized that the appointment power was invested in him. We worked under 

the assumption that selecting a Supreme Court nominee is the governor’s prerogative. Our job was to 

confirm or not confirm whomever he appointed. 

When Carlos Romero Barceló was governor, he also had to work with a PDP Senate during his second 

term. His appointment of Francisco Rebollo reflected his shrewd understanding of the basic 

constitutional assumptions. He selected Rebollo, a respectable jurist and a statehooder but not an NPP 

activist. I had appointed Rebollo to the Superior Court. His selection of Rebollo was entirely his own. The 

PDP Senate unanimously confirmed Rebollo. 

Last week, I attended Rebollo’s retirement ceremony. The fact I differed with some of his 

pronouncements and actions on the court didn’t diminish my recognition of his notable juridical 

contribution to our jurisprudence. His work in the court gave me the profound satisfaction of having, as 

PDP president, recommended him to the PDP majority in the Senate for confirmation. 

In his parting words at the retirement ceremony, Rebollo said something about judicial appointments that 

bears repeating. In appointing a judge, he said, the last factor a governor must bear in mind is the party to 

which the candidate belongs. 

This point is fundamental. The point isn’t that the party to which the candidate belongs shouldn’t be taken 

into consideration. The point is that this should be the last factor to be considered. The factors to be 

considered before party affiliation are the candidate’s commitment to the values of justice and the legal 

order, his or her professional competency and experience in the law, the candidate’s honesty and 

integrity, his or her character and temperament, and his or her disposition to sever all ties with whatever 

interests to free his or her conscience in making judicial decisions. 

Rebollo’s advice, if heeded by the governor and the Senate leadership, would go a long way toward freeing 

us from gridlock in the process of filling the existing vacancies in the court. The rest of the way would be 

paved by the recognition by the Senate that they have a duty to consider whatever appointment the 

governor makes and the recognition by the governor that he must exercise his appointment power in such 

a way that it will secure the confirmation by the Senate. When this is done, we will be back on track on the 

road to our political development.  




