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As if we didn’t have enough problems with our budget battles, fiscal troubles, rating agencies, and 

working our government in general with one party in the governorship and the opposing party in control 

of the Legislature, 31 members of the U.S. House of Representatives, at the urging of our Resident 

Commissioner Luis Fortuño, have chosen to inject at this point in time the highly controversial status 

issue into the thicket of our problematique.  

Under Executive Order 13183, as amended by President Bush’s order of Dec. 3, 2003, a Task Force on 

Puerto Rico’s status is to render its report no later than the coming month of December. The 31 members 

of the House of Representatives—mostly of the Republican leadership—have written the president urging 

him to take a leadership role in charting a course of action to resolve the status issue by presenting the 

people of Puerto Rico options that aren’t incompatible with the Constitution and basic laws and policies of 

the U.S.  

This sounds innocent enough, but the disingenuous, inarticulate premise behind this assertion is that our 

present status, commonwealth, is incompatible with the U.S. Constitution. What they are asking the 

president, at the request of Fortuño, is to strike out commonwealth as an option from a federally 

mandated plebiscite to force our people to choose between independence, an incorporated territory, or 

statehood as the only options. hat spells out a major status controversy when the bill is presented in the 

U.S. Congress, presumably in February. Such a battle will involve our governor and other executive 

officials, our legislative leadership, and leaders of civil society. How we are going to deal with all of this 

while trying to solve our festering current problems in governing the island is beyond my comprehension. 

Shifting the focus of government from our current problems to a divisive status battle in Congress is a 

harmful disservice to Puerto Rico.  

The controversy in the U.S. Congress will be bitterer than previous engagements if the president joins the 

House Republicans in their petition to exclude the commonwealth option. The majority of the people in 

Puerto Rico signaled by voting for “none of the above” in the 1998 plebiscite that they are unwilling to 

choose between options that exclude commonwealth. The Supreme Court of the U.S. has stated that “it is 

clear the voting rights of Puerto Rico citizens are constitutionally protected to the same extent as those of 

all other citizens of the U.S.” Rodríguez vs. Popular Democratic Party, 457 US 1 (1982).  

The voting rights of our people include the right to vote for the option of their choosing as to their future 

status. This is a basic human right: The right of self-determination. Statehood leaders pretend to deny us 

that right by conjuring constitutional theories that would deny the validity of the commonwealth. Having 
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been consistently defeated at the polls, they seek victory through the exclusion by Congress of 

commonwealth from the ballot.  

They have worked on the Task Force created by the president to take the position that commonwealth, as 

defended by the Popular Democratic Party, is unconstitutional. There should be no doubt that signals 

have gone from the task force to the federal agencies, and to the U.S. Justice Department in particular, 

that such conclusions would be desirable. There will be much breast beating among the statehood leaders 

when the Task Force concurs with the New Progressive Party thesis of unconstitutionality. Their 

triumphalism will see no limits if and when the president espouses this position as requested by the 31 

members for whose support Fortuño arranged so well.  

However, what we should all understand here in Puerto Rico is that the authority to declare what is 

constitutional or unconstitutional doesn’t rest with the Task Force, nor with the U.S. Justice 

Department—which has been all over the place on this issue depending on the administration that 

requested its opinions—nor with the president, nor with Congress. The authority to declare 

commonwealth unconstitutional rests with the Supreme Court of the U.S. Far from declaring the 

Commonwealth unconstitutional, the Supreme Court has recognized its autonomous nature just as the 

United Nations (U.N.) did in Resolution 748 VIII. In that Resolution, the U.N. stated at the request of the 

U.S. that: “In the framework of their Constitution and of the pact agreed upon with the United States of 

America, the people of the Commonwealth of Puerto Rico have been invested with attributes of political 

sovereignty, which clearly identify the status of self-government attained by the Puerto Rico people as that 

of an autonomous political entity.”  

In Rodríguez vs. Popular Democratic Party, a case I had the honor to present before the U.S. Supreme 

Court with former Justice Abe Fortas, the court was abundantly clear as to the nature of commonwealth. 

“Puerto Rico, like a state,” said the Court, “is an autonomous political entity, sovereign over matters not 

ruled by the Constitution.” Calero Toledo, supra, at 673, 94 S. Ct., at 2086 (quoting Mora vs. Mejías, 115 F. 

Supp. 610 (PR 1953). See Córdova & Simonpietri Ins. Agency Inc. vs. Chase Manhattan Bank, 649 F. 2d. 

36, 39-42 (CA 1 1981). There are no constitutional problems with commonwealth. The people of Puerto 

Rico have the right to remain as a commonwealth or, if they so choose, to vote in a plebiscite for a more 

perfect commonwealth. Congress has the right to accept their choice or not, and, as with any other 

congressional action, if it does accept a more perfect commonwealth, the Supreme Court will be the final 

arbiter of the constitutionality of the arrangement. What Congress has no right to do, as Fortuño intends, 

is to deny Puerto Rico residents our right to vote on whatever our status preference may be. 

 
 
 
 
 
 
 




